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company all damages for which it should become responsible on a bond to 
indemnify the plaintiff, before the company was compelled to pay. The plain- 
tiff recovered against the suretyship company on the bond, and in satisfaction 
of the judgment accepted an assignment of the claim against the re-insurer. 
Held, that the plaintiff can recover on the assigned claim. Mac Arthur Bros. 
Co. v. Kerr, 107 N. E. 572 _(N._ Y.). 

For a discussion of the liability of a re-insurer, see 28 Harv. L. Rev. 302. 
As is there pointed out, if the contract in the principal case required the re- 
insurer to pay an insolvent re-insured the full amount of a claim, rather than 
the dividend to which the insured was entitled, it should be void in its inception 
as against public policy. See Hunt v. N. H. Fire U. Ass'n, 68 N. H. 305, 309, 
38 Atl. 145, 147. Such a construction, however, should not be adopted unless 
no other would satisfy the terms of the contract. In the principal case, since 
the agreement does not explicitly require a payment of more than the surety, 
if insolvent, would have to pay, the result seems correct. 

Insurance — Re-Insurance — Measure of Liability of Re-Insurer 
when Insurer Insolvent. — An insolvent indemnity company, which had re- 
insured some of its risks, was unable to pay more than a dividend on losses ac- 
cruing under the risks re-insured. An order of the court below permitted the 
receiver to compromise the claims against the re-insurer for less than its un- 
questioned liability if the original insurer had been able to pay in full. Held, 
that the order was not an abuse of judicial discretion. MacDonald v. Mtna 
Indemnity Co., 92 Atl. 154 (Conn.). 

As the solvency of the re-insurer was not denied, the decision must be ex- 
plained on the ground that the legal sufficiency of the receiver's claim to the 
full amount of the loss was at least doubtful. This is a noteworthy step toward 
a desirable result, opposed to the entire current of common-law authority, for 
the English case on which the court relies was reversed oh appeal. In re Law 
Guarantee Trust and Accident Society, Ltd., [1914] W. N. 291 (C. A.). For a 
criticism of the prevailing doctrine concerning the liability of a re-insurer, as 
exemplified by that decision, see 28 Harv. L. Rev. 302. 

Landlord and Tenant — Rent — Liability for Rent after Breach 
of Covenant by the Landlord. — The plaintiff leased a room to the defend- 
ants to be used as a jewelry store, and covenanted not to rent any other store 
in the building to a tenant making a specialty of the sale of pearls. In conse- 
quence of the violation of this covenant, the defendant quit the premises and 
refused to pay any further instalments of rent. The plaintiff sues for the 
rent. Held, that the plaintiff cannot recover. University Club of Chicago v. 
Deakin, 106 N. E. 790 (111.). 

The principal case reaches a sensible result and would be beyond criticism 
if the question could be considered res Integra. A lease is really a continuing 
contract, and might well be treated like any other bilateral contract. But cov- 
enants for rent in leases are generally regarded as independent, and the tenant 
is not excused from liability by reason of the landlord's breach of covenant. 
Paradine v. Jane, Aleyn 26; Lewis & Co. v. Chisholm, 68 Ga. 40. The basis 
for this view appears to be that the lessee has received full consideration by 
acquiring an estate in the land. Fowler v. Bott, 6 Mass. 63. Another reason is 
that the law as to covenants in leases developed long before the contractual 
theory of implied conditions had been fully worked out. The harshness of the 
rule has been somewhat mitigated by allowing the tenant to terminate the lease 
when the premises have become untenantable. Piper v. Fletcher, 115 la. 263, 
88 N. W. 380; Bissell v. Lloyd, 100 111. 214. This result has been generally 
achieved by statute. Consol. Laws N. Y., Real Property Law, § 227; Gen. 
Stat. Minn., § 6810. But the principle on which the tenant is absolved is not 



RECENT CASES 523 

that his covenant is dependent, but that there has been a constructive eviction. 
Where, as in the principal case, one room in a building is let, the principles of 
ordinary bilateral contracts might well be applied, since the lessee gets no 
estate in the land. See Shawmut National Bank v. Boston, 118 Mass. 125. 
But even in such cases the extension in the law would seem too radical to be 
made without the aid of a statute. But see Delmar Investment Co. v. Blumen- 
field, 118 Mo. App. 308, 322, 94 S. W. 823, 828. Cf. Chicago Legal News 
Co. v. Browne, 103 111. 317. 

Mandamus — Acts Subject to Mandamus — Compelling City Offi- 
cials to Submit Alleged Unconstitutional Ordinance to Popular Vote. 
— A statute provided that the board of city commissioners should submit to 
popular vote any measure proposed by a certain percentage of the qualified 
voters. The commissioners refused to hold such an election, on the ground 
that the proposed measure would be unconstitutional. Held, that mandamus 
will issue against them. State ex rel. Foote v. Board of Commissioners, 144 Pac. 
241 (Kan.). 

The court objects that the constitutionality of the proposed ordinance is a 
purely moot question. It is true that the courts so far hesitate to pass upon 
the constitutionality of legislative acts that they allow the point to be raised 
only by one whose rights are threatened. Sinclair v. Jackson, 8 Cow. (N. Y.) 
S43> 579- Moreover, courts will ordinarily refuse to restrain the legislative 
function of passing municipal ordinances, however unconstitutional they appear 
to be. New Orleans Water Works Co. v. New Orleans, 164 U. S. 471 ; Stevens v. 
St. Mary's Training School, 144 111. 336, 32 N. E. 962. In the ordinary case, 
where the mere passing of the ordinance involves no injury or expense, ade- 
quate relief is secured by refusing to enforce it when asserted. In the principal 
case, however, to submit the ordinance to popular vote would involve a large 
expenditure of public money. Moreover, equity could effectively prevent the 
expense by a decree against the commissioners, giving relief by analogy to its 
well-established jurisdiction to enjoin the waste of public funds at the suit of 
a taxpayer. See Solomon v. Fleming, 34 Neb. 40; Elliott v. Detroit, 121 Mich. 
611, 84 N. W. 820; 28 Harv. L. Rev. 309. Such considerations might well 
justify the court in refusing mandamus, where the invalidity of the proposed 
ordinance, if passed, would be undoubted; but they lose their force where, as 
in the principal case, the constitutionality of the ordinance was not seriously 
questioned. 

Master and Servant — Workman's Compensation Acts — Effect of 
Illegality of Contract of Employment. — In an action under the Work- 
man's Compensation Act for injuries received by an employee in the course of 
his employment, it appeared that the plaintiff's wages were to have been paid 
in food and drink, in violation of the Truck Acts, 1 & 2 Wm. IV, c. 37, 50 & 51 
Vict., c. 46. Held, that the plaintiff cannot recover compensation. Kemp v. 
Lewis, in L. T. R. 699 (C. A.). 

The case is one of first impression and its result seems questionable, if the 
relation of master and servant in fact existed. At common law, each party is 
subject to the incidents of the relation, although bound by no enforceable con- 
tract. Thus an infant whose contract is voidable may be barred by assump- 
tion of the risk. Houston & G. N. R. Co. v. Miller, 51 Tex. 270. Likewise an 
employer, who has the right to avoid the contract because of the employee's 
fraudulent misrepresentation, may still be liable for the violation of a rela- 
tional duty resulting in injury to the employee. Galveston, H. & S. A. Ry. Co. 
v. Harris, 48 Tex. Civ. App. 434, 107 S. W. 108; Lupher v. Atchison, T. &■ S. F. 
R. Co., 81 Kan. 585, 106 Pac. 284. Contra, Norfolk 6" Western Ry. Co. v. 
Bondurant's Adm'r, 107 Va. 515, 59 S. E. 1091. Doubtless a contract to 



